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Victim Offender Mediation in severe crimes

Paper presented by Kristel Buntinx (Suggnomé)

I have been a mediator for more than six years in Belgium working with prisoners who are at the stage of the execution of the punishment. I work for the non-profit organization Suggnomè (it’s an old Greek word and means looking at the same reality from different perspectives). Suggnomé is recognized and subsidized by the government as the umbrella and forum organization for victim-offender mediation for adults in the Flemish part of Belgium. 

Our philosophy is to bring victims and offenders into contact with each other. It’s about giving the conflict back to them. So it is about communication on the crime and its effects on both sides. The communication can be indirect (through the mediator going in between the victim and the offender) or direct (in a face-to-face meeting). 

We see mediation as a possibility to construct a more participative approach in dealing with criminality.

The Situation in Belgium

Before we look closer at my project, I ‘d like to brief you in a few words about the situation in Belgium.

Victim-offender mediation operates under the 1994 Act on Penal Mediation but only for rather minor offences at the level of the public prosecutor. More important for us, is the Act on Victim – Offender  Mediation passed on 22nd June 2005. According to this law, a mediation process can be started on the demand of persons who have a direct interest in a criminal procedure, and this is possible during the whole criminal procedure. If offender and victim are prepared to participate, mediation is possible in all phases of the judicial process and to all forms of crime. Mediation can be initiated at police level, immediately after the offence but it can also take place during the punishment phase.

The Act of 2005 makes mediation complementary to the judicial proceedings at each level. The magistrates now also have a legal role to play in making the possibility of mediation known, and if there is an agreement it may not be ignored during trial. The Belgian policy in this area largely follows the recommendation of the Council of Europe.

In Belgium we have mediation programs on several levels within the Belgian judicial system. 

· We have mediation for juvenile delinquents in each judicial district of Belgium. Files are referred by the prosecutor service which exists at the level of the prosecution and at the level of the youth court. They also do family group conferences. Institutions of Youth Welfare organize it

· We have Penal Mediation for adults, in minor crimes, which allows the public prosecutor to drop the case and not to prosecute under certain conditions. One of the conditions can be mediation with the victim. It is organized by the public prosecutor’s office.  

· There is also mediation at the level of the police. It is organized by the police itself and only exists in a few cities; cases are selected by the policeman or the prosecutor. It is about minor crimes and focused on material compensation. Most of the time the cases are not prosecuted afterwards but there is no guarantee. 

Suggnomé is responsible for Mediation with adults in rather serious crimes both before trial and after trial. 

· Mediation in the phase before trial: it is always about cases where the prosecutor has already decided to prosecute and there will be a trial. The mediation itself takes place independently from the judicial system, but the result of it can influence the further judicial procedure since the judge can take the outcome into account. 

· Finally the mediation in prison in the stage of execution of punishment.  In 2000 the Minister of Justice chose to work with the notice of Restorative Justice in prison policy. Since November 2000 restorative counselors are working in almost every Belgian Prison and one of their tasks is to facilitate communication between victims and offenders.  
So we started in 2001 with Mediation in prison for convicted offenders and their victims. The mediation project was situated outside the prison system to guarantee our principles. It started on an experimental basis; the inmates of three prisons and all the victims of the Flemish part of Belgium were offered the possibility to join a mediation program. We didn’t want to discriminate against the victims of whom the offender was in another prison.  It is very difficult to tell a mother whose child has been murdered that their offender is in the wrong prison, even in an experimental phase. 

It is about mediation in rather serious crimes, for instance like homicide, murder, manslaughter, armed robbery and sexual assault, rape, kidnapping. But since the law of June 22nd 2005 each party involved in a crime can ask for mediation. And now the mediators can take cases before the trial as well as taking cases after trial.

Our experience with mediation in a detention context is still quite limited, so our findings have rather an exemplary significance. Nevertheless, the findings are encouraging and our experience has been confirmed in other countries where there have been mediations with serious crimes.

The differences between the projects are rather technical and procedural. The principles are the same for all projects. They are based upon three major foundations:  

· The neutrality of the mediator. He is not ethical neutral because in severe crimes it is not only impossible to be, but for us, mediation starts with the recognition of one party who has harmed the other one and who is responsible for his acts. But the position of the mediator is neutral. He’s taking care of the interests of both parties, he shows respect for both sides, and he’s treating them equal. Because of those two positions, the mediator has to be transparent so that each party knows what he’s doing for the other one.

· The participation is voluntary for both parties. No one can be pressured to participate in any way. It is no use to force someone into a dialogue. Although in serious offences some argue that if a victim asks it, the offender should do it? In my opinion it would never work. One of the consequences of this principle is that both parties also can stop the mediation whenever they want. The only situation I ask the offender not to do this is where they say “no” five minutes before a face-to-face meeting, because it can harm a victim again. 

· The mediation is confidential. The Law on Mediation guarantees the professional secrecy. However, there can be communication to the court but only when both parties agree. Then they read out an agreement or statement about the contents of mediation. Of course, the prison also needs to be informed about the process and progress of the mediation. It is impossible to enter a prison with a victim without the consent of the prison board. But they will not know what people have been talking about.

The Concrete Practice of Mediation in the stage of execution of punishment

Why did we start with VOM after sentencing?

Because it is not always the best time to offer mediation before trial. Often, the offer of mediation came too early. It was too soon for even considering a contact with the other side. It has to do with the process of coping with the crime. 

Sometimes the victims are also afraid that the offender would have benefits because of the mediation and that’s why they don’t want it before trial. We believe it is best to offer mediation in all stages of the criminal procedure and that the parties themselves choose the right moment. Also if victim and offender want mediation before trial even in a serious crime, it is possible to have one. We had about 10 cases (almost only murder cases) before trial.

There are two questions I hear the most. 

1. Is it possible to do mediations in these kinds of crimes? 

2. Even if it is possible, do parties want to have mediation or in other words do you have cases?

The answer to both questions is “yes”. Yes it is possible, “we are doing it” and yes we have cases. In almost six years we had more than 400 demands, we had more than 200 mediations and of those 200, we had about 50 face-to-face meetings, all in severe crimes.

Of course not every victim and not every offender wants mediation. There is nothing wrong with that. Lots of victims do not ever want to meet their offender. They choose for no contact at all. And that is their right. I’m not trying to convince people they have to mediate. It is the other way around. We have an offer for those who want it. And there are victims even of serious crimes who want to have contact with the other party. Sometimes people call me 5 minutes after they received my letter and tell me: “I have been waiting years for a chance like this, can we go tomorrow?”

In severe crimes, the impact of the crime can be very big: the bigger the impact of the crime, the bigger the need for mediation can be. Because they often need information and explanation from the offender to understand what has happened. And it is in my opinion a crime if you don’t give them the opportunity to communicate with their offender. I’m convinced you can re-victimize victims by excluding serious crimes.

Are there any exceptions? 

Not in my opinion but nevertheless, you have to be very careful with offences that come from an imbalance of power between the parties. I’m thinking of cases of stalking and incest. The mediation itself can be infected by this imbalance of power. Therefore it is not necessary to absolutely exclude mediation for those cases, but they require additional methodological guarantees. Even for seriously traumatized persons, it appears that the offer of mediation is often meaningful, if only in order to communicate the powerful message of refusal to the offender. 

Some believe we can harm victims with the offer of mediation. Our experience of six years is that only rarely the offering of mediation does lead to secondary victimization. You have to explain to them you did not want to choose in place of them. Before we started with this project we asked a victim group of parents of murdered children (it is a large and well organized group in Belgium) what they thought about it. They chose this procedure. They told us that it is possible that some victims are not happy with our letter, but some will be and there is only one way to find out and that is to ask them. For them it is also important that they can choose.

This is from the victim’s perspective, but when we look at the offender it is the same. At the beginning of this experiment we had to deal with the prejudice that offenders are not interested in doing something for their victim. The underlying assumptions here were that little or no morality could be found among prisoners, that they had no concern for the victim. But our practice proved the opposite. With more than 400 demands, mostly from prisoners we proved at least one thing: there is a need on the offender side to communicate with the victim. Also there is the experience that if a victim asks for mediation, the offender almost never refuses. A man convicted of murder once told: “How can I refuse, after what I have done to her?” And most offenders feel that way.

Why do they want to meet?

For many people it is difficult to understand how victims and offenders of serious crimes would want to meet. But sometimes they do, for different reasons.

At victim side:

· There can still be lots of questions about the crime, especially in homicides where the victims are the relatives. They weren’t present at the scene of the crime. Sometimes they want to know really small (but not for them) details: for instance, where was the car parked? Where is the other shoe? Why was the key at that side of the door? Where exactly did you throw his body in the river because I can’t find the place and it is important for me? 

· They also almost always want to ask the question: “Why did you do it? To ask that question is even more important than to get an answer because there is of course never a right answer. But they want to know how the offender reacts on that question.

· Victims also often want to know if the offender is still thinking about the crime. “Does it still keep him awake at night?” “Does he regret it?” 

· Sometimes victims also want to express something. They want to tell the offender what has happened to them; how they have been affected by the crime; what the offender took away from them. Also how it affects other persons, indirectly involved. It can be very important to express feelings of hurt, sadness, and anger, just to come clear with it. 

For example I worked with this father where his son has been killed because the son needed his car for a robbery. For them it was just a driver of a car, for the father it was his son. He came to the prison with pictures (a full album) and storyies about his son, so that the offenders would know what they have taken away from him.

· Sometimes victims also want more information about their plans for the future. Has he taken some courses? Will he try to find a job? Where is he going to live? Can he already go out? How does he spend his days?

· Sometimes but rather exceptionally they want a meeting for reconciliation. It happens when offender and victim have known each other before the crime or when they are family. I have worked in a few cases where the husband killed his wife and afterwards they wanted to have contact with their children or the other way round. 

I also worked in a case where a man put their house on fire after having an argument with his girlfriend. She has been in hospital for several months, even during trial and she wanted mediation just to close the argument and to end their relationship.

· Also there can be the question for mediation to arrange the financial compensation. In severe cases this is rarely the most important thing. If it is an issue it is mostly in a symbolic way. It has significance if an offender also tries to pay something.

At offender side:

· They have the need to explain things, why it happened, why they did it, although in murder cases it is the most difficult thing to do.

· Often they want to apologize to their victims for the harm they caused them. They find it rather difficult to express their remorse in front of a judge because it never looks sincere. Frequently we have inmates who want to send a letter to their victim but everyone advised them not to do so.

· In crimes between people who have known each other or who are related to each other, they want to restore the contact.

· Sometimes they want to arrange something. Once I had an inmate who wanted to visit the grave of his victim. He was not allowed to visit the city where the mother lives. So I asked her if he could visit the cemetery once and she allowed it. 

· Sometimes they just want to restore things: they want to do something for the victim, it doesn’t matter what; answering questions, listen to them, pay something, listen to their anger,

People often think offenders want mediation out of opportunism. I think it is always part of it, particularly on the victim’s side, and I find it rather healthy if people do things for themselves. There is nothing wrong with some opportunism. And anyway victims always start with this presumption. They believe the offender is doing this to get some benefits out of it. But if they also want mediation they can accept it.

In my experience communication between offenders and victims in many severe cases is a key to cope with the crime. 

The victim starts the mediation in only 10 percent of the cases 

So both parties can start the mediation. Mostly it is offenders who contact the mediation service because the project is well known in prison. They sit together in one building so it is easier to inform them about the existing of mediation. It is much more difficult to inform the victims. Only in 10 percent of the cases it is the victim who starts the mediation. This imbalance is a problem in our project. We are trying to deal with it. We tried to inform victim support organizations. We wrote a book, we try to work together with the media and publish stories. We hope that with the new law that the demands from victims will increase. The law obliges the government of Justice to inform every party linked to a crime that they can ask for mediation, 

But right now most of the questions are coming from offenders. First we have a conversation with the applicant just to explain about mediation and the principles, to see if mediation is what they want. We ask what the crime is but at that moment they don’t need to tell us all the details. In case the mediation does not start it is not necessary to know all kinds of details. It’s to protect their privacy.

We also want to know their motivation, not to do any selection, but to inform the victim; so the victim can decide whether this is a good reason or not! It is very important not to decide in their place!!!!!!! We don’t select. Only the other party can.  I did mediations with offenders where everybody who was working with the offender was against it. Of course in those cases it is very important to inform the victim. But in the end it is the victim who decides. I even did a face-to-face meeting with a psychopath and the sister of the man he killed. She was trying to get some answers. She didn’t get them but trying it was important for her. At least right now she can sleep. Before the mediation she was laying in her bed, awake, thinking if she could talk with him and I would have all the answers. No she tried and she can let it loose.

I believe that the parties themselves are in the best position to judge. 
Besides the motivation we also check their capacities for mediation. Sometimes, a relevant third person is consulted. When dealing with minors or with mentally or psychologically weaker persons, the active involvement in the process of mediation of parents, an ombudsman or lawyer, is often indispensable. We have noticed that the capacity for mediation is relatively independent of age, sex, social status and background of the parties.

The same happened if a victim asks for mediation. After this contact with one party we contact the other party by letter. And if he or she is also interested in mediation we make an appointment and then the mediation can begin.

The parties decide how the mediation process will go on. Sometimes the mediator is a go-between, but the most interesting are the face-to-face-meetings. We did about 50 face-to-face meetings, 25 of them I did myself. All in very severe crimes, most of the time murder cases, armed robbery or sexual assault. The youngest victim was 7 years old, the oldest one 75. I had one meeting with a female offender. The shortest one lasted 45 minutes, the longest took four hours and a half. We also had a case where the mother (whose daughter has been killed by two offenders) had a meeting with one offender in the morning and in the afternoon with the other one. She chose to do it this way. I also had one meeting with one offender and four victims, four angry sisters whose brother has been killed. It went very well. 

Those face-to-face meetings are the reason why I’m doing this job. Face-to-face meetings in severe crimes are special, frequently touching, with much depth sometimes even on an existential level. Strong emotions occur during the meetings. Each time I’m surprised by the serenity of those meetings. In the beginning I thought I was lucky but now I don’t think that anymore.

I’m also surprised about the capacity of people to talk about those things. This exchange on feelings, attitudes and opinions is, of course, much more powerful in a direct meeting between victim and offender. In a personal meeting, parties give a face to each other. The background of the offence, consequences and needs become much more concrete, and both victim and offender have to leave their stereotypical views behind. 

All meetings except one took place in prison. The exception was with a man who was already on conditional release. It took place at a police station. And in our Belgian prisons you sometimes need to be very creative to find a suitable room. We prefer a big room with space, enough light and air, and the possibility to leave the room for a short break if necessary. The prison board is very willing to cooperate and the restorative consultants are a great help. We owe this to their efforts. Their information and awareness campaigns directed at prison staff have certainly contributed to an increasing change in mentality to realize exceptional things for a prison. 

Two things are very important in a face-to-face-meeting: 

· One is careful preparation, as long as it needs. You have to take all the necessary time to prepare the meeting. You have to prepare both parties for what they will be confronted with, what they will see in front of them: anger, sadness, minimalism, questions, remorse, madness... and then let them choose if they can handle this. If parties are prepared and they still choose for a meeting, they can deal with a lot. Preparation sometimes means also very practical information like for instance the size of the table. 

· Besides preparation, support is very important: somebody sitting next to them during the meeting or someone taking care of them afterwards. If you bring other people in, you need a balance between both parties. That doesn’t mean equal numbers, but equal balance. Also support for the mediator is necessary. 

And I almost forgot the third thing: coffee. You need something to break the ice.

A mediation process can last for several months. The outcome of mediation can be taken into account for the commission of conditional release or parole board.

Therefore we can write out a mediation-agreement. The truth is that in quite some cases the aspect of communication, the exchange of information is much more important than reaching an agreement. Parties can decide NOT to put something on paper. In that case it is the parties who are not allowed to tell something about the content of the mediation, only about the process. But sometimes parties choose to put something on paper. What do they want to tell Justice or the parole board about the mediation?  Most of the time it is a summary of the important things said during the mediation but it can also be a personal opinion, a promise, some arrangements, even a financial agreement. 

Results of our mediation work

It is indeed very difficult to measure the results. Which are the criteria? How do you prove the fact that people sleep better, have less fear, dare to walk alone at the street again, have better school results as the result of a mediation? Because people are telling me? A therapist once told me that she needed one year of therapy to have the same result that I accomplished in one meeting. 

However, the most important conclusion is of course the very great level of satisfaction on the part of the parties that have participated in mediation. This satisfaction is found both on the side of the offender and that of the victim, and even appears to be relatively independent of the extent to which a formal agreement was mutually achieved. This conclusion is confirmed to a large degree by the experience and research results of offender-victim mediators from very diverse countries. 

Can anyone do this?

It is a labour-intensive method. This work affects the person of the mediator as well. You need to have life-experience, with a strong backbone, to have the capacity to feel the stories at both sides.

Risks

The risk of instrumentalism of mediation. The neutrality of the service is under pressure. Experience has taught us that it is best that the mediator comes from outside the prison system. Otherwise it seems you are coming from the offender in favor of the offender. But a number of prison boards and services working with prisoners see mediation as an instrument. The attitude of the offender during the mediation process could provide significant indications about the morality of a prisoner and therefore indicate the risk of recidivism. But for victims it is not acceptable that mediation becomes a stage play where the offender plays a role to get good points.

This is closely related to the problem of confidentiality. A mediation is a very profound and personal process. You have to respect one’s privacy. 

Conclusion

Victim-offender mediation has become widely accepted as a method for dealing with less serious offences, often in the sphere of small property or violent delinquency, committed by young offenders who don’t have a marked criminal record. I hope that after my presentation you will see the development of mediation in cases of serious crimes as a challenge.
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