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VICTIM OFFENDER MEDIATION IN THE STAGE OF THE EXECUTION OF PUNISHMENT

Introduction

During the past decade, several initiatives were taken in the Belgian penitentiary landscape that can be placed in the broad framework of Restorative Justice. It is not the purpose of this short text to give an entire overview of Mediation and Restorative Justice in the Belgian judicial system, nor to explain the theoretical insights of the most prominent researchers at Belgian universities who are studying on this matter.

However, among the experts in the field  it is commonly accepted that mediation is actually considered as one of the most innovative approaches to the problem of criminality. By putting the emphasis on the communication between victims and offenders, solutions can be reached that are acceptable for all parties involved, and which can be meaningful in regard to the future. Ideally, a mediation programme can lead to a better understanding of what happened for both victim and offender, to a better mutual understanding of one another and in best case, to some kind of pacification or reconciliation.

For the time being, we have mediation programmes on several levels within the Belgian judicial system. 

A first pilot project was set up in the late 1980’s for juvenile delinquents in the judicial district of Leuven. After several years of working with young offenders, a non-profit organisation with a lot of experience and know-how in this matter, raised in 1991  a Settlement Fund. Initially it was raised by gifts and it was meant, right from the start, as an offer, an opportunity for youngsters who committed a penal offence. In exchange for voluntary work in a humanitarian organisation, young offenders could earn some money to pay at their victims. Since 1998 this project, in a refined form, is subsidised by the Flemish Community and is implemented in other judicial districts.

Another pilot project of “penal mediation” was set up by the prosecutor-general of the Court of Appeal in Ghent in October 1991. The purpose was to introduce a simpler and faster reaction to crime, to take into account the interest of the victim(s) and to restore the confidence of the public in the criminal justice system. 

The experiment was rather successful and was positively assessed by victims and offenders, the bar and the media. It resulted in the Law of February 10, 1994, concerning the regulation of a procedure for mediation in penal matters, which allows the public prosecutor not to prosecute a case under certain conditions. This law gives the prosecutor the possibility to propose one or a combination of next measures:

· Reparation or restitution of the damage caused. Victim and offender can be convoked for a mediation.
· Treatment programme or therapy

· Training programme

· Community service

Penal mediation is actually applied in rather minor property and violent crimes.

Another pilot project started in 1993, and from the beginning it was the intent to deal exclusively  with adult offenders who committed rather serious crimes for which the prosecutor had already decided to prosecute. The mediation itself takes place independently from the judicial system, but the result of it can influence the further judicial procedure since the judge can take the outcome into account by assigning the sentence. One objective was to investigate the effect of mediation on the judicial decision making and to find out to what extent the criminal justice system could accept restoration as one of its main goals.

Initially the programme started as a private initiative, but since 1996 it is financed by the Ministry of Justice. Actually the programme is nationally implemented in Belgium, restorative  mediation for adult offenders and their victims is offered in Flanders in 7 of the 14 judicial districts. The programme operates in a close relationship with the public prosecutor’s service. The functioning of the local programmes is directed by a steering committee, consisting of representatives of the partner-agencies.

Only those files are considered that comply with the following criteria: the condition to summon, the presence of a victim who suffered personal damage and the admission of the facts by the offender.

Victim Offender Mediation in the penitentiary context

In the reference memo “Punishment Policy and Prison Policy” of the Minister of Justice in 1996, the  basic tasks of the prison system were described as guaranteeing a safe and humane execution of punishment on the one hand, and preparing  the reintegration of the offender on the other hand.

The present Minister of Justice has put even more emphasis on the notice ‘Restorative Justice’ in prison policy.

Since November 2000 restorative counsellors are working in almost every Belgian prison and according to the circular letter of October 4th 2000 in this regard, they have, in addition to other tasks,  to facilitate indirect and/or direct communication processes between victims and offenders, by which concrete expectations of both parties must be taken into account.

It is of course very laudable that several initiatives in this regard are promoted in the penitentiary context, but at present we have a certain kind of inconsistent situation in Belgian prisons. Inmates are stimulated and instigated to take their responsibility and to undertake some action towards their victims in order to try to make it up with them, but they can not make use of a mediation programme. At least, there is no real  legal basis for it so far.

As an experiment, and very temporarily indeed, inmates of the Central Prison of Leuven and the Penitentiary School Centre of Hoogstraten, are offered the possibility to join such a mediation programme. 

The programme itself follows more or less the same methodological principles of the Restoration Mediation for Adult Offenders and is based upon three major foundations: voluntariness of the participation, confidentiality of the meetings, and the strict neutrality of the mediator’s position.

The mediator contacts each of the parties and starts separate talks with the victim and the offender. He/she tries to establish a good, trustful relationship with both parties and a sympathetic climate. Recognition and respect for both persons is shown. When the parties have the feeling that someone is really listening to them, they become often less defensive and more willing to listen to the experiences of the other party. At first, the mediator acts as a go-between and mutual meanings, questions and expectations are communicated and reformulated. This process of indirect mediation can eventually lead to some kind of agreement. Face-to-face meeting between victim and offender is of course also possible, if both parties choose this as an option. In such case, it is evident that this demands thorough and careful preparation.

Through the mediation process the mediator writes reports about the preceding talks and meetings and he/she finally writes an agreement that is acceptable for both parties. This agreement refers to the meaning of the facts and specifies a multitude of consequences of the act on both the personal and social level. Excuses can be formulated and may be accepted. Commitments can be agreed upon.

But besides this written agreement, the process of mediation and the communication between the parties have a substantial meaning on their own, and experience shows that this is very much appreciated. It gives the people involved the opportunity to reflect on what is socially acceptable and what not, taking the conflict as a starting point.

It is obvious that in such a communication process, the role and the skills of the mediator are of rather great importance.  He/she must not only try to create an open and respectful climate, but also stimulate in an active way the mediation process. A safe environment for an eventual meeting is a necessity, and it must be avoided that potential imbalances in power should disturb the process.

The Restoration Fund

Working towards Restorative Justice in the penitentiary context supposes that offenders are offered chances and incentives to make an initial gesture towards their victims and start the payment of the civil party to which they are convicted. 

However, it is commonly known that a vast majority of prisoners are insolvent and that many of them have huge debts. For a lot of prisoners it is actually impossible to make even a beginning with the payment of the material compensation during the time they are serving their sentences.

Therefore, the idea rose in the research group ’Penology and Victimology’ of the Law Faculty  of the Catholic University of Leuven, the staff of Suggnomè
 and some other relevant actors on the field, to install a Restoration Fund for insolvent prisoners.

 Inmates can get a limited financial support  from this Fund, with a maximum amount of 50.000 BF (770,- £) or the half of the civil party. In exchange they have to do community service in prison or outside the walls during leave permits or in the system of semi-freedom, f.i. for  work in a humanitarian organisation. After completion of the work, the money will be paid at the victim. This gives the offender the possibility to express his wish to restore in a symbolic way, and thus it can be an entrance to get the communication started.

An independent committee, formed by representatives of society,  trusts this Fund and decides whether or not a request for support will be granted. The offender has to do several days of community service and he will be stimulated to find work that has a certain meaning for him, and that is literally a service from him to the community.

Every inmate of the two prisons where this experiment takes place – the PSC in Hoogstraten and the Help-Prison of Leuven – has the right to request for financial support, but the effective access to the Fund must be considered as a favour, since it is essentially that inmates must have the freedom of choice.

Furthermore it seems  important that not the prison staff itself decides about the admissibility of a request. The voluntariness  and credibility of an inmate are better guaranteed when this Fund is not localised within a penitentiary institution.

Suggnomè seems to be the right organisation for the localisation and trust of the Fund, especially during this experimental stage. After some time the working and localisation of this Fund will be evaluated.

For the time being, the finances of the Fund are raised by Welfare Care, another non-profit organisation with a  similar vision on aims and target groups, that wants to develop concrete forms of solidarity. The organisation wants to prevent poverty and exclusion, and assumes that every human being has the right on maximum development of one’s personality and full participation in society.

Until now the Fund must be framed within this experimental setting. The idea is to see what such a Fund can generate, how it can function, what the meaning of it can be for victim and offender, et cetera.

When it seems that this Fund offers possibilities, we will further examine how it can be organised on a more structural basis.
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� Suggnomè – Forum for Restorative Justice and Mediation –  is a non-profit organisation. In the statutes the general objective is described as: ‘to supply a specific contribution to the further humanisation of society in general and of the judicial procedure in particular. The organisation  wants to do this by promoting methods and approaches that offer victims and offenders of crimes, and their surrounding, the possibility to join actively and voluntarily problem-solving and restoration processes by means of  mutual communication.
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